II. EVOLUTION OF THE LATIN AMERICAN POLICIES RELATING TO ARBITRATION AND FOREIGN INVESTMENTS

Historical Background
The first regional instrument in Latin America with provisions related to arbitration was a treaty on international procedural law adopted by the Congress of Jurists held in Montevideo on January 11, 1889. 2 It included rules on recognition and enforcement of arbitral awards.
During the First Pan-American Conference of 1889-1890, held in Washington, an arbitration treaty was concluded, which adopted "arbitration as a principle of American international law." 3 However, a special recommendation was also adopted, which stated that "[a] nation has not, nor recognizes in favour of foreigners, any other obligations or responsibilities than those which in favour of the natives are established, in like cases, by the constitution and the laws." 4 The United States objected to this latter provision arguing that practically any change in the existing rules of international law would require "the consent of the civilized world." As noted by one commentator, the above recommendation has been followed consistently by the United States through the years. 5 As it will be discussed below, subsequent International and PanAmerican Conferences have been an important source of various resolutions and treaties on international arbitration in Latin America.
At the beginning of the Twentieth century, at the initiative of the League of Nations, two major conventions on international arbitration were signed. These were the Geneva Protocol on Arbitration Clauses of 1923 (the Geneva Protocol) and the Convention on the Execution of Foreign Arbitral Awards of 1927 (the Geneva Convention). Brazil was the only Latin American country that ratified the Geneva Protocol. None of the Latin American countries, however, ratified the Geneva Convention. 6 For different reasons, neither the Geneva Protocol nor the Geneva Convention had significant practical effects. 7 Only in 1958, this time at the initiative of the United Nations, the efforts of the international community to create a multilateral treaty on international arbitration proved to be successful with the adoption of the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 1958 (the New York Convention). To this date, 134 countries have ratified the New York Convention. 8 However, the Latin American countries, which at the time of the adoption of the New York Convention maintained policies hostile to international arbitration, were among the last ones to ratify it. This was the case of Brazil (2002), Dominican Republic (2002), Nicaragua, (2003) and Venezuela (1995) , to take a few examples. 9 In 1948, the Organization of American States (OAS) was established. One of the first instruments adopted within the OAS system was the American Treaty for the Pacific Settlement of Disputes, also known as the Pact of Bogota. 10 The Pact of Bogota terminated previous agreements concluded in the region regarding the subject. 11 Article VII of the Pact of Bogota and the U.S. reservation to the Treaty are examples of the tensions that persisted in respect to agreements on dispute settlement, in general, and international arbitration, in particular. According to Article VII of the Pact of Bogota,
[t]he High Contracting Parties bind themselves not to make diplomatic representations in order to protect their nationals, or to refer a controversy to a court of international jurisdiction for that purpose, when the said nationals have available the means to place their case before a competent domestic court of the respective state.
The United States reservation stated that, [t] he Government of the United States cannot accept Article VII relating to diplomatic protection and the exhaustion of remedies. For its part, the Government of the United States maintains the rules of diplomatic protection, including the rule of exhaustion of local remedies by aliens, as provided by international law. 12 At the regional level, during its Seventh Conference of American States in 1933, the Pan-American Union adopted Resolution No. XLI, which sought to create the Inter-American Commercial Arbitration Commission (IACAC). 13 The IACAC was established in 1934. Among IACAC's main responsibilities was the establishment of an Inter-American arbitration system. However, this initiative would only materialize some thirty years later. Indeed, in 1967, the OAS approved a draft of an arbitration convention, which later materialized in the Inter-American Convention on International Commercial Arbitration (or the Panama Convention), adopted by the members of the OAS on January 30, 1975. 14
The Panama Convention
The rationale for the adoption of the Panama Convention has been questioned by several authors on the ground that it merely replicates, or at least overlaps in part, Notwithstanding the validity of the above criticisms, I submit that the following considerations justify the adoption of this Convention:
i)
It was the first collective expression of Latin American countries in favour of an international commercial arbitration instrument; 16 ii) Latin American countries were parties to this Convention together with the United States: it was, thus, the first hemispheric treaty that would require harmonization of the Latin America civil law tradition with the U.S. common law system for its operation;
iii) Unlike the New York Convention, which has no institutional structure, the Panama Convention refers to the Inter-American Commercial Arbitration Commission (IACAC) which, in turn, is part of the OAS system; 17 iv) With the adoption of the Panama Convention multiple problems that were found in the arbitration laws of the Latin American countries were resolved. Among these problems were, for example, the prohibition to arbitrate future disputes, and to accept the participation of foreign arbitrators, or to conduct arbitral proceedings in a foreign country or in a language other than Spanish. The Convention eliminated these various restrictions.
The approval of the Panama Convention was not unanimous within the Latin American countries. Argentina, for example, initially rejected the Convention for being contrary to its Constitution and because the country did not recognize the validity of arbitrations conducted outside its territory or by non-Argentine arbitrators. Later on, however, Argentina signed and ratified the Panama Convention. 18 
The Influence of the Calvo Doctrine
As from the XVIII century, the European countries applied the doctrine of diplomatic protection to those countries that they regarded as "noncivilized." The doctrine of diplomatic protection, which was developed by the Swiss philosopher and jurist, Emerich de Vattel, was invoked to justify the intervention of one State in the internal affairs of another with the argument that an injury to a citizen of a State constituted an affront to that State. 19 This doctrine was incorporated into the international policies of European countries and, in its most abusive form, served to justify a number of foreign interventions in Latin America and other regions of the world.
The Latin American reaction to foreign interventions was the Calvo Doctrine, which invoked the exclusive jurisdiction of states to try and judge the conduct of foreigners within their borders. It was, basically, an early expression of the principles of territorial sovereignty, juridical equality of States, equal treatment of nationals and foreigners, and of non-intervention. 20 Its founder, Carlos Calvo, 21 based his views on the XIX century practice that European countries applied to their relationships. According to Calvo, the same practice ought to be applied to the relationship among European countries and Latin American countries. 22 During the XX century, Latin American countries applied the Calvo Doctrine to the expropriation and nationalization of private foreign investments, creating some of the major international conflicts known in the region.
Mexico was the first Latin American country to invoke and apply systematically the Calvo Doctrine, 23 which rapidly became a generally accepted principle in Latin America and was incorporated into the constitutions and legislations of almost every country of the region.
The negative experience of Latin American countries with respect to the application of the diplomatic protection doctrine contributed to the creation of a general attitude of hostility towards international arbitration in the region. This was the case, among others, of the 1899 award issued by an international arbitration tribunal established to resolve the boundary dispute between Venezuela and Great Britain. 24 It favored entirely the latter and remains to this day a subject of contention in Venezuela. 25 Another example was the award issued by an international panel established by the Permanent Court of Arbitration, which justified the military occupation of the ports of Venezuela to collect the loans of different European countries. The award, rendered in 1904, recognized preferential rights to those States that had exercised force over those that had not. 26 These actions were contrary to the doctrine proclaimed in 1903 by the Argentine jurist, Luis Maria Drago, which rejected the use of force for collecting public debts. 27 An interesting compromise to the application of the Calvo Doctrine was the establishment by Mexico and the United States of a Bilateral Claims Commission, which was granted jurisdiction to decide cases arising from personal or property injuries suffered by American citizens during the Mexican Revolution. An important jurisprudence developed from the work of this Commission, which invoked the requirement of the exhaustion of local remedies prior to the exercise of an international claim. However, it was recognized in the North American Dredging case that "a contractual stipulation that the local courts shall have exclusive jurisdiction over all matters pertaining to the contract is valid and binding on the international tribunal." 28 The inclusion, thereafter, of the principles of non-intervention in the charters of the United Nations and of the OAS prevented or reduced the abuses of the diplomatic protection doctrine. The industrialized countries, however, continued to reject the Calvo Doctrine, especially with regard to submitting investment and expropriation disputes to the exclusive jurisdiction of the host state.
In 1964, the World Bank proposed the adoption of the Convention on the Settlement of Investment Disputes between States and Nationals of Other States (the ICSID Convention), which created the International Centre for Settlement of Investment Disputes (ICSID). Its main objective was to remove foreign investment-related conflicts from local jurisdictions and prevent them from becoming conflicts between States. To achieve this objective, the ICSID Convention applied two basic principles. The first was to replace the national jurisdiction of the State receiving the investment with international arbitration. The second was the rejection of the recourse to diplomatic protection in the corresponding arbitral proceedings. 29 To encourage the Latin American countries to join ICSID, the possibility for subrogation in the rights of a foreign investor by that investor's home State was eliminated from the original draft. 30 31 Similar negative attitudes towards international arbitration and to international investments were reflected in Decision No. 24, adopted in 1970 by the Commission of the Cartagena Board of the Andean Pact. The Decision provided an outright prohibition against the removal from the national jurisdictions of the member States of any dispute arising out of foreign investments or transfer of technology. 32 The principles of Decision No. 24 were reiterated in the Charter of Economic Rights and Duties of States (CERDS) adopted by the United Nations General Assembly in 1974. 33 The adoption of this controversial resolution was led by President Echeverria of Mexico and was opposed by most of the industrialized countries.
As it can be seen, the acceptance of international arbitration and foreign investments in Latin America is part of a long process of gradual change. 
Regulating Foreign Investments and BITs
Some of the major issues concerning foreign investments have been those related to the conditions for prescribing performance requirements to foreign investments and investors by the host States and the payment of compensation in cases of expropriation or nationalization of those investments. In both of these areas, the policy changes in Latin America have been dramatic. It is also significant that these changes have been undertaken by the countries which effected the most controversial nationalizations of the XX century: Mexico and Chile.
When Mexico nationalized the U.S. and British petroleum enterprises in its territory in 1938, the reaction of the latter two countries was markedly different. Great Britain flatly rejected the mere act of expropriation, whilst the United States accepted it but conditioned it to the payment of "prompt, adequate and effective compensation." This standard of "prompt, adequate and effective compensation," was first formulated by Franklin Delano Roosevelt's Secretary of State, Cordell Hull. 36 Considerable controversy ensued thereafter on whether the above standard constituted a recognized principle of international law or was merely an expression of U.S. policies. In any event, a satisfactory settlement was ultimately reached between the United States and Mexico. 37 A major dispute also arose between Chile and the United States when the Government of Chile expropriated the copper industry in 1972 asserting the theory of excess profits and rejecting the payment of any compensation. 38 Two years later, in 1974, the United Nations adopted the CERDS which, in its relevant parts, stated that: (i) no State shall be compelled to grant preferential treatment to foreign investment; and (ii) that each State has the right to nationalize, expropriate or transfer ownership of foreign property, in which case appropriate compensation (not "prompt, adequate and effective" compensation) should be paid by the State adopting such measures. In addition, under CERDS, any question of compensation that gives rise to a controversy, shall be settled under the domestic law of the nationalizing State and by its tribunals, "unless it is freely and mutually agreed by all States concerned that other peaceful means be sought." 40 Not surprisingly, the above provisions, and the CERDS in general, brought sharp negative reactions from different circles. 41 However, most of the Latin American countries that adopted at the time the CERDS resolution are now members of ICSID and have signed BITs or free trade agreements which in many instances establish substantially different rules.
As it will be recalled, Decision No. 24 of 1970 adopted within the Andean Pact was perhaps the most restrictive foreign investment regulation in the world. 42 However, major changes have occurred since then, including its radical amendment in 1987. 43 Chile withdrew its membership from the Andean Pact (now the Andean Community) in 1978. Many of the policies followed by Decision 24 of 1970 have been in practice repealed by new trade agreements adopted within the region, such as NAFTA and the Chile-U.S. FTA.
The recent global proliferation of BITs, and in Latin America in particular, 44 have contributed to the promotion of international arbitration as the most expeditious means for settling investment disputes. 45 Inspired by the Treaties of Friendship, Commerce and Navigation of the Nineteenth Century, the BITs now commonly include not only provisions on settlement of disputes among the contracting states, but also between a national of one of the con-tracting state and the other contracting state. 46 Since the establishment of ICSID in 1966, the contents of the BITs have considerably changed attaining uniformity in setting up the prior consent of the contracting states to arbitration of the disputes arising out of investments. This prior consent would prevent any of the contracting states from later unilateral withdrawal or from opposing the jurisdiction(s) already agreed upon. 47 The most frequently arbitration mechanisms designated in the BITs are those of ICSID and its Additional Facility 48 (which can be used by non-members such as Brazil, Canada and Mexico), and UNCITRAL.
MERCOSUR
The Common Market of the Southern Cone (MERCOSUR), was established by the Treaty of Asuncion of March 26, 1991, among Argentina, Brazil, Paraguay and Uruguay. In 1996, Bolivia and Chile joined MERCO-SUR as Associate States with the right to participate in meetings and discussions but not as full members.
On December 17, 1991, the four member countries signed the Brasilia Protocol, which established arbitration procedures for the settlement of disputes among its members. The procedures also apply to claims of private parties against measures adopted by State Parties in violation of the Treaty of Asuncion or its various implementing agreements. On December 17, 1994, the member countries adopted the Ouro Preto Protocol, which ratifies the Brasilia Protocol. 49 On July 23, 1998, the MERCOSUR International Commercial Arbitration Agreement (MAA) was adopted by the member States. 50 This Agreement will come into force when it is ratified by at least two member States. 51 On the same day, the MERCOSUR member States signed an almost identical CHILE-U.S. FREE TRADE AGREEMENT 71 46 On the evolution of the dispute-settlement provisions in BITs, see A.R. Parra, ICSID and Bilateral Investment Treaties, in 17/1 News from ICSID 11 (2000) . 47 BITs also designate international arbitral jurisdictions to settle disputes which may arise between the Contracting States, regarding the interpretation or application of the treaty. agreement with Bolivia and Chile which will come into force when it is ratified by two MERCOSUR member States and either Bolivia or Chile. 52 The MAA was drafted after the UNCITRAL Model Law on International Commercial Arbitration, the principles and rules of which supplement the MAA when necessary. 53 An alleged problem with this Agreement is the subject of enforceability of the awards. Article 23 of MAA states that the provisions of the Panama Convention, the Montevideo Convention, and the MERCOSUR Protocol of Las Leñas of 1992 54 shall apply to the enforcement of arbitral awards. However, the agreement does not provide an order of preference for the application of these very different and, in many ways, incompatible conventions. This gives support to the opinion of Doctor Horacio Griguera Naón that "the Member and Associate States [of MERCOSUR] would have undoubtedly been better served had they simply adopted national laws based on the UNCITRAL Model Law and confirmed their commitment to the New York and Panama Conventions rather that create a wholly new regional arbitration convention." 55 Within MERCOSUR two separate protocols were adopted concerning investments of the member countries but neither of them have yet entered into force. 56 These were the Colonia Investment Protocol, signed on January 17, 1994 and the Buenos Aires Protocol, signed on August 5, 1994.
From the above description of the evolution of Latin American arbitration and investment policies, it is clear that the opening of the countries to a market economy and foreign investment have forced a drastic change of policies in the region. A symbolic demonstration of this change has been the acceptance by Mexico and Chile (two of the countries where the most conflictive expropriations of foreign investments took place in the Twentieth Century) of international arbitration and investment protection provisions in their respective free trade agreements. 
Introduction
The North American Free Trade Agreement (NAFTA) between Canada, Mexico and the United States and its side agreements on Labour and Environmental Cooperation entered into force in 1994. In December 1994, at the Summit of the Americas in Miami, the three parties formally invited Chile to apply for NAFTA membership. 57 This invitation, however, did not then materialize because the U.S. Congress did not give the requested fasttrack authority to the President of the United States. Instead, two bilateral free trade agreements were negotiated and signed: the first, between Canada and Chile (in 1997); and the second, between Chile and Mexico (in 1998). 58 The Canada-Chile Free Trade Agreement (Canada-Chile FTA) and its labour and environmental side agreements are basically identical to NAFTA and its side agreements.
In 2002, the U.S. Congress granted the President fast-track authority, and Chile and the United States negotiated and signed a Free Trade Agreement, which entered into force in January 2004. The terms of the U.S. Congress authorization must be highlighted. It recognized that "the United States law on the whole provides a high level of protection for investment, consistent with or greater than the level required by international law." It, then, stated that the negotiating objective of the United States was "to secure for investors important rights comparable to those that would be available under United States legal principles and practice," 59 by "seeking to establish standards for expropriation and compensation, consistent with United States legal principles and practice" 60 and "reducing or eliminating exceptions to the principle of national treatment." 61 The above considerations explain the many innovations reflected in the provisions on investment protection and dispute settlement in the Chile-U.S. FTA compared with similar provisions of NAFTA. It is to be expected that the application of the provisions of the Chile-U.S. FTA will be far reaching and may influence future NAFTA jurisprudence and the negotiation process of the Free Trade Area of the Americas, 62 as well as the WTO multilateral investment negotiations.
Comparison of the Investment Provisions of the Chile-U.S. FTA with Those
of NAFTA 63 Among the important provisions regarding investment set forth in the Chile-U.S. FTA are those concerning: (i) the definitions of investment and covered investment; (ii) expropriation and compensation; (iii) customary international law; (iv) minimum standard of treatment; (v) compensation for losses suffered as a result of armed conflicts and civil strife; (vi) performance requirements; and (vii) mechanisms for settlement of disputes between the Contracting Parties and between national investors and a Contracting Party.
a) The Concept of Investment
Instead of providing, as in the NAFTA, a long list of the activities that constitute an investment, 64 the Chile-U.S. FTA gives an all-inclusive broad definition of investment. In addition, it lists the different forms that an investment can include. The agreement also explicitly clarifies that an "investment does not mean an order or judgment entered in a judicial or administrative action," and introduces the concepts of "investment agreement" and "investment authorization." 65 The Chile-U.S. FTA defines the concept of investment as follows:
[I]nvestment means every asset that an investor owns or controls, directly or indirectly, that has the characteristics of an investment, including such characteristics as the commitment of capital or other resources, the expectation of gain or profit, or the assumption of risk. 66 In addition to being a major expansion over the comparable definition in the NAFTA, the concept of "investment" as defined under the Chile-U.S. FTA can be expected to raise various questions of interpretation, including: (i) what would constitute indirect ownership or indirect control of assets;
(ii) what would be the nature and standards under which expected gains or profits or assumed risks 67 would constitute an asset or capital of the investor; and (iii) what kinds of resources, other than capital, would qualify as an investment.
b) Covered Investments
The meaning of "covered investments" is a key concept in the Chile-U.S. FTA, which is not defined in the NAFTA. According to the Chile-U.S. FTA, "covered investments" means:
[W]ith respect to a Party, an investment in its territory of an investor of the other Party in existence as of the date of entry into force of this Agreement or established, acquired, or expanded thereafter. 68 The significance of defining the concept of covered investment is reflected in the fact that the Investment Chapter of the Chile-U.S. FTA only applies to measures 69 adopted or maintained by a Party relating to "covered investments." 70 In other words, existing investors, whose investments were made prior to the entry into force of the agreement, can invoke, or benefit from, its provisions. More importantly, however, the provisions of the agreement on national treatment, 71 most-favoured-nation treatment, 72 minimum standard of treatment, 73 and expropriation and compensation, 74 extend to all CHILE-U.S. FREE TRADE AGREEMENT 75 "covered investments," including investments under the Chilean Foreign Investment Statute which are explicitly included. 75
c) Expropriation and Compensation
The Chile-U.S. FTA rules on expropriation and compensation are included in Article 10.9 and Annexes 10-A and 10-D of the treaty. Without prejudice to the subtle changes in language, such as the substitution of the word "tantamount" by "equivalent," some major differences in the legal treatment of the subject under the Chile-U.S. FTA, compared to NAFTA Article 1110, are described below.
The The content and the scope of coverage of the above provision are reflected in the Parties' understanding in Annex 10-D of the Agreement, which explains that it is intended "to reflect the customary international law concerning the obligation of States with respect to expropriation." 76 In addition, the Annex 10-D states that direct expropriation occurs "where an investment is nationalized or otherwise directly expropriated through formal trans-fer of title or outright seizure." 77 On the other hand, indirect expropriation would occur "where an action or series of actions by a Party has an effect equivalent to direct expropriation without transfer of title or outright seizure." 78 Whether an action or a series of actions will have an effect in a specific factual situation equivalent to direct expropriation, or will constitute an indirect expropriation, is a matter that requires a case-by-case fact-based inquiry which would need to consider, among other factors:
• the economic impact of the government action;
• the extent to which the government action interferes with distinct reasonable investment-backed expectations;
• the character of the government action. 79
The reference to the "investment-backed expectations" is related to the concept of expected gains or profits which, under Article 10.27 of the Chile-U.S. FTA, would constitute an asset or capital of the investor. The inclusion of expected gains or profits as an investment expectation would seem to follow closely the concept of assumed risk invoked in the Penn Central case. 80 A major difference, however, is that in the Penn Central case, the investor had to first exhaust local remedies. Under the Chile-U.S. FTA, by contrast, if an investor of the United States submits a claim to a court or an administrative tribunal of Chile, alleging that Chile has breached an investment obligation under Section A or Annex 10-F of Chapter Ten of the Agreement, or under an investment agreement or investment authorization, the investor's selection would be definitive and irrevocable and the investor would forfeit his access to international arbitration. 81 It could be argued, however, that such outcome would be in contradiction with the customary international law rule on exhaustion of local remedies as a prior condition for establishing State responsibility for injury to aliens. 82 A form of indirect expropriation is the so-called "regulatory expropriations," which occur when as a result of government policies investments and property are affected. In this respect, the rules of the Chile-U.S. FTA are the following:
[E]xcept in rare circumstances, non-discriminatory regulatory actions by a Party that are designed and applied to protect legitimate public welfare objectives, such as public health, safety, and the environment, do not constitute indirect expropriations. 83 On the other hand, "an action or a series of actions by a Party cannot constitute an expropriation unless it interferes with a tangible or intangible property right or property interest in an investment." 84 What the above exception to an indirect expropriation does not do, however, is to determine the "rare circumstances" under which public regulatory actions would constitute an indirect expropriation.
Unlike NAFTA, which in cases of expropriation and nationalization requires that investors be treated in accordance with "international law," 85 the Chile-U.S. FTA applies the narrower concept of "customary international law," which is strictly defined and interpreted for all purposes of treatment of investments, expropriation and compensation. Pursuant to this definition, the Contracting Parties understand that "customary international law" generally and specifically "results from a general and consistent practice of States that they follow from a sense of legal obligation." 86 From this perspective, the Chile-U.S. FTA then interprets the subject of the minimum standard of treatment.
d) Minimum Standard of Treatment
The Chile-U.S. FTA has incorporated two fundamental differences of far reaching consequences compared to the NAFTA provisions on this subject. The first is to add the obligation for compliance with a minimum standard of treatment to the traditional international law requirements applicable to expropriation or nationalization. The second difference relates to the substan-tiation of what constitutes a minimum standard of treatment under customary international law.
As a result, the Chile-U.S. FTA requires that the Contracting Parties refrain from expropriation or nationalization of investments except for a public purpose, in a non-discriminatory manner, and against payment of prompt, adequate and effective compensation, and in accordance with due process of law. 87 In addition, the agreement has supplemented and expanded the inordinately brief language of NAFTA Article 1105(1), 88 giving its own interpretation over those that have haunted NAFTA Article 1105(1), and which one author has described as "the most hotly disputed of all Chapter Eleven obligations." 89 Among the many issues raised by NAFTA Article 1105 were those related to the contents of the substantive obligations of the "minimum standard of treatment." Contradictory arbitral awards on the above subject led the NAFTA Parties to request a binding interpretation from the NAFTA Free Trade Commission (FTC), which ruled as follows: 90 
B. Minimum Standard of Treatment in Accordance with
International Law 1. Article 1105(1) prescribes the customary international law minimum standard of treatment of aliens as the minimum standard of treatment to be afforded to investments of investors of another Party.
2. The concepts of "fair and equitable treatment" and "full protection and security" do not require treatment in addition to or beyond that which is required by the customary international law minimum standard of treatment of aliens.
3. A determination that there has been a breach of another provision of the NAFTA, or of a separate international agreement, does not establish that there has been a breach of Article 1105(1).
On its part, Article 10.4(1) of the Chile-U.S. FTA states:
Each Party shall accord to covered investments treatment in accordance with customary international law, including fair and equitable treatment and full protection and security. 91 According to the Contracting Parties, the interpretation of the minimum standard of treatment under Article 10.4(1) of the Chile-U.S. FTA includes the following clarifications:
• that "a determination that there has been a breach of another provision of this Agreement, or of a separate international agreement, does not establish that there has been a breach of this Article"; 92
• that the treaty "prescribes the customary international law minimum standard of treatment of aliens as the minimum standard of treatment to be afforded to covered investments"; 93 • that "[t]he concepts of "fair and equitable treatment" and "full protection and security" do not require treatment in addition to or beyond that which is required by that standard, and do not create additional substantive rights"; 94 • that "fair and equitable treatment "includes the obligation not to deny justice in criminal, civil or administrative adjudicatory proceedings in accordance with the principle of due process embodied in the principal legal systems of the world"; 95 and
• that "[f ]ull protection and security" requires each Party to provide the level of police protection required under customary international law." 96 The above provisions have also been supplemented by Annex 10-A, according to which "the customary international law minimum standard of treatment of aliens refers to all customary international law principles that protect the economic rights and interests of aliens." 97 As it can be seen, just like NAFTA Article 1105(1), Article 10.4(1) of the Chile-U.S. FTA will raise some practical questions regarding its application. Future tribunals and scholars will have to determine what specific international law principles "that protect the economic rights and interests of aliens" need to be included in the minimum standard of treatment of aliens established by this Agreement.
e) Most-Favored-Nation Treatment
As of May 2004, Chile had signed 51 bilateral investment treaties, of which 37 are presently in force, most of which contain provisions on mostfavored-nation treatment. In addition, Chile has entered into free trade agreements with Canada, Mexico, South Korea, the European Union, Central America and the European Free Trade Association which also include provisions on investment protection and most-favored-nation treatment. 98 Similar is the situation with the trade agreements which the United States has concluded with Jordan, Singapore and, under NAFTA, with Canada and Mexico. Arguably, as a consequence of the operation of the MFN provisions in these various treaties, investors of any of the treaty parties might be able to invoke the same treatment that Chile and the United States grant to their investors under their free trade agreement.
f) Losses as a Consequence of Armed Conflict or Civil Strife
Compared to NAFTA, the Chile-U.S. FTA expands further the obligation of the Contracting Parties to accord to investors of the other Contracting Party non-discriminatory treatment with respect to measures it adopts or maintains relating to losses suffered by investments in its territory owing to armed conflict or civil strife. 99 In such situations, if an investor of one Party suffers losses resulting from the requisitioning or destruction of its covered investment or as part of the use of forces or authorities from the other Contracting Party, which was not required by the necessity of the situation, the latter Party must provide the investor restitution or compensation, which in either case shall be prompt, adequate and effective, and which, with respect to compensation, will have to comply with the Chile-U.S. FTA standards applicable to an expropriation or nationalization. 100 
g) Performance Requirements
The Chile-U.S. FTA establishes additional exceptions and exclusions compared to those of the NAFTA in regard to performance requirements. Among these additional exceptions are: (ii) qualification requirements for goods or services with respect to export promotion and foreign aid programs; 102 (iii) procurement; 103 and (iv) requirements imposed by an importing Party relating to the content of goods necessary to qualify for preferential tariffs or quotas. 104 
h) Dispute Settlement
The dispute settlement provisions of the Chile-U.S. FTA are far simpler compared to those of NAFTA, which provides general and special dispute settlement procedures. NAFTA Chapter 20, Section B establishes the general rules for settlement of disputes between the Contracting Parties. On the other hand, Chapter 11, Section B and Chapter 19 of NAFTA establish rules for investor-State dispute resolution and antidumping and countervailing duty disputes, respectively. In addition, Part 5 of the corresponding parallel agreements establishes the rules for environmental and labour disputes.
The Chile-U.S. FTA, on the other hand, has basically two dispute resolution procedures: One under Chapter 22, which regulates the settlement of disputes between the Contracting Parties, and another, under Chapter 10, Section B, which is applicable to investor-State disputes. 105 Antidumping and countervailing duty disputes are excluded from the coverage of the Chile-U.S. FTA and, thus controversies thereof would have to be submitted to the respective dispute settlement procedures of the WTO. Labour and environmental disputes are subject to the general procedure of Chapter 22, with some exceptions.
Chapter 10, Section B introduces certain major innovations in the areas of investor-state dispute settlement compared to the treatment of these issues in NAFTA Chapter 11, Section B. These include the provisions on the claimant's cause of action, the investor's option to choose among broader list of arbitration institutions, amicus curiae submissions, preliminary questions, appellate body, transparency of arbitral proceedings, protection of confidential information, attorney's fees, and governing law.
Under NAFTA, an investor of a Contracting Party can bring a claim, on its own behalf or on behalf of an enterprise of another Party that is a juridical person, which the investor owns or controls directly or indirectly, for breaches by the other Contracting Party of its obligations listed in NAFTA Chapter 11, Section A. The Chile-U.S. FTA has confirmed the NAFTA provisions in this respect, and has added new causes of action. Under the Chile-U.S. FTA, the Contracting Parties are also responsible for any violations under Annex 10-F, 106 or under an investment authorization or an investment agreement. 107 Another difference is the considerable widening of the pool of dispute settlement mechanisms and institutions available to the disputing parties for settlement of their investment dispute. In addition to submitting a claim to arbitration under the ICSID Convention, the Additional Facility Rules of ICSID and the Arbitration Rules of UNCITRAL, 108 such parties may agree on the submission of the disputes to "any other arbitration institution or under any other arbitration rules." 109 The Chile-U.S. FTA then provides the detailed rules as to when a claim shall be deemed submitted to arbitration in each of the above situations. 110 In what is a major contribution to international arbitration, the Chile-U.S. FTA authorizes tribunals to accept and consider amicus curiae submissions from persons or entities which are not disputing parties. 111 The Chile-U.S. FTA goes further to provide for the arbitral tribunal's authority to address and decide, as a preliminary question, any objection by the respondent party that, as a matter of law, a claim submitted is not a claim for which an award in favour of the claimant may be made under the terms of the Agreement. Under those terms, a tribunal may only make an award, separately or in combination, for monetary damages and applicable interest. The tribunal can also order the restitution of property and may award costs and attorney's fees. 112 Such an objection can also be raised by the responding party within 45 days after the tribunal has been constituted and may lead to a suspension of the proceedings on the merits. 113 Probably the most significant of the innovations introduced by the Chile-U.S. FTA in the area of investor-state dispute settlement is the provision of the option for the appeal of the award. 114 Currently, a procedure has been established for a review by the disputing parties of the proposed award. Under the treaty, at the request of a disputing party, an arbitral tribunal shall, before issuing an award on liability, transmit, for comments, its proposed award to the disputing parties and to the non-disputing Contracting Party. 115 This procedure however would not apply, if an appeal has been made available under a separate multilateral agreement between the Contracting Parties, which establishes an appellate body that can hear investment disputes. 116 Unlike NAFTA, the Chile-U.S. FTA makes the transparency of the investor-state arbitral proceedings a procedural requirement, with a few exceptions concerning the disclosure of confidential or privileged information. 117 The tribunal must, in addition, make its hearings open to the public. 118 Under NAFTA, a tribunal decides disputes in accordance with the provisions of the Agreement and the applicable rules of international law. 119 The same rule applies in the Chile-U.S. FTA disputes arising out of alleged breaches of an investment obligation under Chapter 10, Section A or Annex 10-F of the Agreement and under the Chilean Foreign Investment Statute.
However, if the claim is for the breach by the Contracting Party of an investment authorization or an investment agreement, the tribunal must decide the issues in accordance with the rules of law specified in the pertinent investment agreement or investment authorization, or as the disputing parties may otherwise agree. If the rules of law have not been specified or otherwise agreed upon by the disputing parties, the tribunal shall apply the law of the respondent State (including its conflict of law rules), the terms of the investment agreement or investment authorization, such rules of international law as may be applicable and the FTA agreement. 120 
IV. FINAL COMMENTS AND OBSERVATIONS
There is no doubt that the innovations introduced by the Chile-U.S. FTA will require intensive and careful analysis in the years ahead. In this respect, several observations regarding the novel treatment by the Chile-U.S. FTA of issues of foreign investment and investment dispute settlement should be underlined:
• The Chile-U.S. FTA clarifies and broadens the respective provisions of NAFTA in several critical areas, such as the concepts of investment, indirect expropriation; covered investment and minimum standard of treatment;
• Several of the innovations introduced by the Chile-U.S. FTA reflect, or go far beyond, the law emerging from the jurisprudence of the U.S. courts or NAFTA arbitration awards;
• The treatment of expropriation as a result of regulatory State actions in the Chile-U.S. FTA contrast with relevant U.S. jurisprudence, which requires the exhaustion of local remedies as in the Williamson County case. 121 Under the Chile-U.S. FTA, the choice by an investor of local remedies would not be a practical option.
• It would appear that the balance between the rights of foreign investors and those of domestic investors of the host State have been shifted in favour of the foreign investors;
• It could be also argued that the broadening of the scope of concepts such as "investment" and "indirect expropriation" could lead to increased litigation, which could ultimately add up to creating frictions between the Contracting States in the future;
• Pursuant to the most-favored-nation clause of the FTA, Chile and the United States would have to recognize to foreign investors from third countries the same rights which the FTA grants to Chilean and U.S. investors.
Although the provisions of the Chile-U.S. FTA should not be regarded as a model, there is little doubt that they will be invoked in future arbitral proceedings and will be considered in bilateral and multilateral trade and investment treaty negotiations.
